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E. Congress Intended that the "Price or Rate"
for Any EquipJaeIlt or Installation "Used" to
Receive Basic Service Be Established at
"Actual Cost"

Contrary to the assertion of petitioners,

congress intended that the "price or rate,,25 for any

equipment or installation "used" to receive basic cable

service, and for cable service at additional outlets, be

set at "actual cost." section 623{b){3).26 The

Conference Committee specifically amended

section 623{b) (3) to cover installation and equipment

"used" to receive basic service, rather than

installation and equipment "necessary" to receive such

service (as proposed in the House bill), in order to

"give[] the FCC greater authority to protect the

interests of the consumer." H.R. Conf. Rep. No. 862,

See, ~.g., Joint Petition for Reconsideration by
Colony Communications, Inc., §t Al., filed June 21,
1993, at 15-17.

25 Local Governments disagree with petitioners who
argue that the sale of equipment is not sUbject to rate
regUlation. See, ~.g., Time Warner Petition at 20-21.
Congress clearly intended for the commission to regUlate
the "price or rate for installation and lease of the
equipment used by subscribers to receive the basic
service tier . • . and, if requested by the subscriber,
such addressable converter box or other equipment as is
required to access programming." section 623{b) (3)
(emphasis added). Hence, Congress intended to regulate
leased equipment used by subscribers And other equipment
a subscriber may request. Moreover, Congress intended
to regulate the "rate" for equipment ~ the "price" of
such equipment. Given that Congress expressly stated
that the "rate" for equipment must be regulated, the
term "price" has no other logical reference but to the
sale of equipment.

26
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102d Cong., 2d Sess. 64 (1992). The 1992 Cable Act and

its legislative history, thus, do not indicate an intent

by Congress to sUbject cable equipment "used" to receive

basic and other programming services to other than

"actual cost" regulation under section 623(b) (3).27 In

light of the clear statutory language and legislative

history, Local Governments believe that the Commission

is correct in SUbjecting equipment or installation

"used" to receive the basic service tier to "actual

cost" regulation, regardless of whether it is also used

t . th . . () 28o rece1ve any 0 er programm1ng serV1ce s .

Similarly, Local Governments believe that

additional outlet rates should be established at "actual

cost," and should not include, as suggested by

petitioners, an additional charge for programming

already received at the first receiver. Such costs are

clearly not permitted under section 623(b) (3), which

27 This position also is supported by the fact that
Congress explicitly SUbjected to "actual cost"
regulation under section 623 (b) (3) an "addressable
converter box or other equipment" used to receive
premium and pay-per-view programming.

28 Moreover, Local Governments oppose suggestions that
equipment and installation costs should include overhead
and promotional costs. A cable operator already recoups
overhead costs in the basic and cable programming
service tier rates it may establish under the
Commission's rules. Moreover, cable operators should
not be able to recover promotional costs as part of
equipment costs. Such costs areascableestablis
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states, in relevant part, that the "Commission • • •

shall include standards to establish, on the basis of

actual cost, the price or rate for installation

and monthly use of connections for additional television

receivers." (Emphasis added.)

F. Advertised Rates for Cable Service and
Equipment Should Be Inclusive of All Billed
Costs

The Commission should not modify its rules to

permit cable operators to advertise a rate for cable

service that is exclusive of costs that are itemized on

cable bills. 29 Congress clearly intended to prohibit

cable operators from identifying itemized costs "as

separate costs over and beyond the amount the cable

operator charges a subscriber for cable service." House

Report at 86. Congress "intended that such costs •

be included as part of the total amount a cable operator

charges a cable subscriber for cable service." Id.

Consistent with this congressional intent, the

Commission is correct in prohibiting a cable operator

from quoting a rate for cable service in advertisements

and other marketing and promotional materials that does

not include such itemized costs. Cable subscribers are

entitled to be fully informed of all costs the cable

operator will charge for cable service.

29 See, ~.g., Petition for Reconsideration of Tele-
Communications, Inc., filed June 21, 1993, at 24-26.
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G. saall Systeas Serving 1,000 or Fewer
Subscribers frOll a Single Beadend Must Be
Subject to the co..ission's Substantive Rate
Requireaents

The Commission should not modify its small cable

system exemption in a way that would include cable

systems that serve more than one thousand subscribers

from a single headend, and should not exclude any system

meeting the small system exemption from the Commission's

substantive rate regulations. 30

The Commission should ensure that only those

cable systems that Congress intended to protect are

granted small system exemptions. Section 623(i) clearly

states that the small system exemption applies to "cable

systems that have 1,000 or fewer subscribers." Hence,

the statute requires the Commission to consider, in

defining a small system, only the size of the system (as

measured from the principal headend), rather than on the

size of the franchise area, the number of subscribers

per mile served by a cable system, or any other

measurement.

Any additional measures the Commission might

order to reduce the administrative burdens of rate

regulation on small systems should not be at the expense

of the statutory command that the rates charged by such

30 ~, ~.g., Petition for Reconsideration of the
community Antenna Television Association, Inc., filed
June 21, 1993, at 3-10.
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systems be reasonable. Congress did not intend to leave

cable sUbscribers to small systems unprotected from

unreasonable rates resulting from the monopoly pricing

practices of small systems. Rather, Congress simply

instructed the Commission to reduce the burdens and

costs of such compliance. To the extent that there is

any merit in the argument of small systems that their

higher costs justify higher rates, such concerns already

have been taken into account in the Commission's

benchmark charts, which vary based on the size of a

system.

H. Cable systems with Rates Below the Benchmark
Rate Should not Be Permitted to Raise Rates
to the Benchmark Rate

The Commission should reject petitioners'

argument that cable operators that currently charge

rates below that permitted by the benchmark rate charts

be permitted to automatically raise them to the

benchmark rate. 31 The Commission has properly limited

31 See, ~.g., Petition for Reconsideration of Newhouse
Broadcasting Corporation, filed June 21, 1993, at 3-5.

Local Governments note that numerous petitioners
challenge the Commission's benchmark rates, and method
for calculating equipment and installation costs, on
various grounds. If the Commission chooses to
recalculate its benchmark rates and revise its method
for determining equipment and installation rates based
on these petitions, Local Governments urge the
Commission to make any revisions consistent with the
overriding purpose of eliminating monopoly profits in
current cable rates, as intended by Congress.
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the increase in such rates to increases permitted by the

price cap rules. Local Governments agree with the

commission's conclusion that "[i]t is reasonable to

assume in most cases that, whatever the rate an operator

not SUbject to effective competition is charging for

basic service, such a rate is not unreasonably low from

that operator's perspective." Order at 1 232. Hence,

since such a rate is deemed by the cable operator to be

"reasonable," it is appropriate to SUbject increases in

such a rate to price caps on a going-forward basis.

III. CONCLUSION

The Commission should consider the petitions in

this proceeding consistent with the suggestions of Local

Governments as outlined above.

Respectfully Submitted,

Norman M. Sinel
Patrick J. Grant
stephanie M. Phillipps
William E. Cook, Jr.
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Governments
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